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Deductible personal contributions: a critical trap!
Bryce Figot

In certain cases, members can claim a deduction for personal contributions
made to a superannuation fund. In order to claim this deduction, it is
essential that the appropriate paperwork is in place. However, there is a trap
that many unknowingly trigger, rendering many personal contribution
deductions invalid!

Background
Section 290-150 of the Income Tax Assessment Act 1997 (Cth) (‘ITAA 1997’)
allows members to deduct contributions made to superannuation funds
where certain requirements are met. These requirements include the
following:
the fund is a complying superannuation fund for the income year in
which the contribution is made (ITAA 1997 s 290-155);
less than 10% of the member’s assessable income, reportable fringe benefits and reportable employer superannuation
contributions are attributable to employment activities (ITAA 1997 s 290-160) (commonly referred to as the ‘10% test’);
the member gives the trustee a valid notice of their intention to claim the deduction (ITAA 1997 s 290-170); and
the member is given an acknowledgement of receipt of the notice (ITAA 1997 s 290-170).
The member broadly has until the end of the income year following the year in which the contribution was made to give the notice
(ITAA 1997 s 290-170).
Ensuring the relevant paperwork is in place is extremely important and can often give rise to difficulties. This is especially
considering that there are various conditions that, if satisfied, will invalidate a notice. Of particular relevance, if the trustee no
longer holds the contribution when the member gives the notice, the notice is not valid (ITAA 1997 s 290-170(2)(c)(ii)). This
seemingly straightforward provision is easy to overlook, with fatal consequences for many deductions.
Satisfying this condition can have significant negative consequences, as illustrated in the following example.

Example
Consider Con. Con is 60 years old and retired. He is the member of an SMSF with a balance of $100,000. As a means of
minimising tax, his adviser has suggested he make a deductible personal contribution to super.
The following takes place:
on 30 January 2015 Con contributes $35,000 to the SMSF (his member balance now totals $135,000);
on 31 January 2015 Con withdraws $80,000 from the SMSF (his member balance now totals $55,000);
on 1 February 2015 Con provides the trustee with a notice of his intention to claim a deduction for the entire $35,000; and
on 2 February 2015 the trustee provides Con with an acknowledgement of receipt of the notice.
What Con (and his adviser) does not realise, is that the above timing gives rise to difficulties. More particularly, remember that
the ability for Con to deduct the $35,000 will depend on a valid notice being provided. However, the notice will only be valid for
the extent the trustee holds the contribution when the notice is given.
The $80,000 withdrawal occurred before the notice was given. Thus the question arises: does the trustee hold the $35,000
contribution on 1 February 2015, when Con gives the notice?

Applying a ‘first in, first out’ approach, the answer is yes. However, the ATO takes a different view. More particularly, the ATO
would apply the following formula to answer this question (refer to example 10A of TR 2010/1):
Amount contributed x
tax free component after withdrawal/tax free component before withdrawal
Assuming that the tax free component immediately before the withdrawal was $90,000, this would total the following on Con’s
facts:
$35,000 x
$36,667/$90,000
= $14,259
Based on the above, Con would only be able to deduct $14,259. This is less than half of the $35,000 contributed. Further, as Con
has provided a notice in respect of the entire $35,000, the entire deduction would fail, not just the excess amount.
Naturally, this is a negative outcome for Con that could have easily been avoided had more consideration been given to the
timing of events.
(Note, any further contribution Con makes in FY2016 will not impact upon how much Con can deduct for FY2015.)

Practical implications
The best way to avoid complications such as the one Con faced above is to provide the trustee with the notice of the intention to
deduct as soon as possible after the relevant contribution is made (and definitely before any withdrawals). This is a simple fix
that could save thousands.

Conclusion
When claiming a deduction for personal contributions it is imperative that the relevant documentation is appropriate and lodged
in a timely fashion. Any delays could invalidate the documentation and cause the entire deduction to fail.
***
This article is for general information only and should not be relied upon without first seeking advice from an appropriately
qualified professional.
Note: DBA Lawyers hold SMSF CPD training at venues all around Australia and online. For more details or to register, visit
www.dbanetwork.com.au or call Marie on 03 9092 9400.
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